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CRIMINAL INVESTIGATION BILL 2005 
Committee 

The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Sue Ellery (Parliamentary Secretary) 
in charge of the bill. 
Clause 1 put and passed.   
Clause 2:  Commencement - 
Hon GEORGE CASH:  As indicated, clause 2 deals with commencement and subclause (1) states that the 
legislation will come into operation on a day fixed by proclamation.  Subclause (2) states that - 

Different days may be fixed under subsection (1) for different provisions.   
I ask the parliamentary secretary to outline those provisions that are likely not to come into operation on the day 
fixed by proclamation.  

Hon SUE ELLERY:  I am advised that there is at present no specific provision of the bill that is anticipated to 
need a different commencement date.  In terms of drafting, this subclause is considered to be a safety net to 
apply in the event that something comes to the attention of the government as needing to be dealt with, or takes a 
longer time to deal with than the bulk of the bill. 

Hon GEORGE CASH:  I understand why the safety net is provided.  My clear understanding from the 
parliamentary secretary is that the whole of the bill will come into effect on proclamation, unless there is some 
reason an unknown portion of the bill as it exists should not come into effect.  If that is the case, will the 
parliamentary secretary give a commitment that, upon proclamation of this bill, she will advise the house by way 
of a short statement of any clause of the bill that has not come into effect, so that members can clearly 
understand the sections that may not have come into effect, and the reasons for that? 

Hon SUE ELLERY:  Firstly, it is the case, as Hon George Cash has stated, that right now there is no reason to 
believe that anything other than the whole act will come into effect on the day of proclamation.  I am able to give 
a commitment that, if there is any reason any part is not able to commence at that time, I will provide such 
advice to the house as soon as I am able to. 

Hon GEORGE CASH:  I thank the parliamentary secretary for her response.  I asked for the response because, 
usually in the case of a provision such as clause 2(2), there is some knowledge of what might not come into 
effect, as the parliamentary secretary would be aware.  While the parliamentary secretary said it was for safety 
net purposes only, she will agree that it may be necessary for us to qualify that in due course if some provisions 
do not come into effect.  I am happy with the response.  

Clause put and passed. 

Clause 3:  Interpretation -  
Hon GEORGE CASH:  The definitions state - 

“senior police officer” means a police officer who is, or is acting as, an inspector or an officer of a 
rank more senior than an inspector; 

From time to time during discussions in the committee stage we will refer to the terminology of “senior police 
officer”.  It is important to note that a police officer who is of the rank of an acting sergeant, according to this 
bill, is also said to be a senior police officer for certain purposes in the bill.  I refer in particular to clause 44.  
There should not be a general assumption that such a person will always be a commissioned officer; it may be a 
person acting as a sergeant, and that person would be assumed to be a senior constable, but could be an officer of 
a lesser rank who qualifies under the definition of “senior police officer”.  As a number of propositions are being 
advanced by way of amendment to change the term “senior police officer” - in some cases to delete “senior 
police officer” and to insert “magistrate” - I thought it important that we should recognise that it is not 
necessarily a commissioned officer.  

Clause put and passed. 

Clause 4:  “Reasonably suspects”, meaning of -  
Hon GEORGE CASH:  From time to time when we have discussed matters relating in particular to police 
issues, but also to the courts generally, the words “reasonably suspects” have been introduced into the house and 
discussed.  In the past, when members have asked what the words “reasonably suspects” mean, we have often 
been told that they are words well known to the courts and that we should, in effect, mind our own business and 
let the courts get on with their understanding of the words.  It is very useful that the term “reasonably suspects” 
is clearly outlined in clause 4, which states -  
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For the purposes of this Act, a person reasonably suspects something at a relevant time if he or she 
personally has grounds at the time for suspecting the thing and those grounds (even if they are 
subsequently found to be false or non-existent), when judged objectively, are reasonable. 

To be able to point to the intended definition of those words is very important for anyone who picks up this 
legislation, so that they understand what it is all about.  This is a useful addition to the bill.  

Clause put and passed. 

Clause 5:  “Thing relevant to an offence”, meaning of - 

Hon GEORGE CASH:  The definition of “thing relevant to an offence” is laid out clearly in this clause.  
Clause 5(2) states - 

For the purposes of this Act, a thing relevant to an offence may be material or non-material, - 

Most people would understand the distinction between material and non-material - 

animate (other than human) or inanimate. 

Would the parliamentary secretary be good enough to tell us, so it can be recorded, what she believes are 
inanimate things, as provided for in clause 5?  
Hon SUE ELLERY:  An inanimate object is something that is not alive.  If members think about this in a 
practical sense, an inanimate object could be a lock.  It could be all manner of things that are not alive.  
Hon George Cash interjected. 
Hon SUE ELLERY:  Let us not go there. 
Hon George Cash:  Does an inanimate object include spiritless things?   
Hon Sue Ellery:  As in?  
Hon GEORGE CASH:  I thought that the parliamentary secretary would tell us that “inanimate” means 
something that is not living; that is, lifeless - I am not looking at anyone in this place - spiritless or even dull.  I 
wanted it recorded that as it is contained in the bill, inanimate objects tendered in court as evidence will now 
have a basis in law.  The example given in the bill is -  

The distance between 2 things or the visibility from a window are non-material things.  
During our committee consideration we talked about animate and inanimate objects and the reason for the need 
to include them in the bill.  I wanted that confirmed by the parliamentary secretary.  I understand “inanimate” 
objects to include spiritless and dull things.  
Hon SUE ELLERY:  I thought I clarified the term “inanimate” by using the words “not alive”.  I will take the 
honourable member’s word for it -  
Hon George Cash:  It is your word that counts, not mine.   
Hon SUE ELLERY:  My words are “not alive”.   
Hon GIZ WATSON:  This clause was subject to much discussion by committee members.  I had some initial 
reservations about including such a broad definition and opening up the definition considerably.  I will not 
oppose the clause.  However, I seek the parliamentary secretary’s advice about whether the example listed in 
clause 5 will be included in the act.  It is rather unusual to have examples included in the law in that way.  What 
will the implications be if it is included?  Including examples in an act is quite unusual.   
Hon SUE ELLERY:  I draw Hon Giz Watson’s attention to clause 3(2) on page 6 of the bill, which provides an 
explanation to anybody reading the act.  It reads -  

Examples in this Act are provided to assist understanding and do not form part of the Act.  
Although the use of examples in Western Australian legislation is not common, I am advised that it is common 
in commonwealth legislation.  In any event, clause 3(2) sets out its standing quite clearly.   

Clause put and passed.  

Clause 6 put and passed.  

Clause 7:  Common law, this Act’s relationship with -  
Hon GEORGE CASH:  The parliamentary secretary answered a question that I asked during my second 
reading contribution about why we need to codify this issue when it is currently law.  Given that the heading of 
this clause is “Common law, this Act’s relationship with”, are we likely to see this type of provision dealing with 
the common law and a provision that states that when there is an inconsistency, the statute law will apply over 
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the common law?  Is it likely that that type of section will be used in other acts of Parliament if the same 
situation occurs?   

Hon SUE ELLERY:  I am a mere parliamentary secretary! 

Hon Simon O’Brien:  You might be Minister for Education and Training soon! 

Hon SUE ELLERY:  Shush; that will not happen.  
I am not in a position to answer that question.  I am happy to take the issue on board and raise it with the 
Attorney General to determine whether he anticipates that that will be the trend.  It is not within my capacity to 
answer that question.  It is a broader policy issue for government.   

Hon GEORGE CASH:  I understand that it is a broad issue.  However, it is also one of drafting.  The 
parliamentary secretary said - she is handling this bill - that she sees a need for clause 7 and that there should be 
a statement about the common law and a statement about the statute law if there is an inconsistency with the 
common law.  I accept what the parliamentary secretary said.  Is it the case that this statement does not apply 
only to police officers with responsibilities under the common law?  Is it wider than that?  If the parliamentary 
secretary said that there was a need to clearly differentiate the powers and duties of a police officer under the 
common law from those that are provided on top of that by statute law, perhaps I would understand that we are 
dealing with police officers.  I am interested to know whether this particular drafting style and this statement of 
common law versus statute law will appear in other bills and, if so, why.  
Hon SUE ELLERY:  I am not trying to be difficult and I am not trying to not provide Hon George Cash with an 
answer.  However, he is asking me whether something is likely to have a much broader application outside the 
bills which we are currently debating and for which I have responsibility.  I am not able to provide an answer.  I 
am happy to take the issue on board and to raise with the Attorney General the broader question about drafting 
and whether we are likely to see this form of drafting in other bills.  I do not want to be churlish, but it is 
unreasonable to expect me to provide that kind of answer given that my responsibility is for the bill that is being 
debated.   
Hon GEORGE CASH:  The parliamentary secretary should understand where I am coming from.  It is a 
genuine question.  I am not asking her to provide an answer about legislation that falls outside her responsibility.  
The parliamentary secretary’s comment in that regard was not an unreasonable comment.  I am asking why there 
is a need to distinguish the common law as it applies to police officers and the statute law in this bill.  I have 
always understood that the common law was the common law and that it was always overridden by statute law if 
it was inconsistent with statute law.  I am surprised that clause 7 has been included in the bill.  In her response 
the parliamentary secretary made some general comments.  I am now somewhat at a loss to understand whether 
this situation will flow over into other areas or whether it is designed to make clear the powers and duties of a 
police officer when he or she is acting as a constable and is having regard for the common law. 

Sitting suspended from 6.00 to 7.30 pm 
Hon SUE ELLERY:  I will paraphrase the two questions I was asked before the dinner suspension.  The first 
was why the government thinks it must set out in the statute that the common law provisions that will apply to 
police officers must be set out specifically for police officers.  The second question was whether it is to be 
interpreted that this type of clause is likely to appear in future legislation.  I have already provided an answer to 
the second question.  The answer to the first question is that it will place some limitations on the powers that 
police officers are able to exercise.  The clause puts in place checks and balances on how that power is to be 
exercised by police officers, as it is both a common law power and a power set out in the statute.  It is about 
providing parameters on how the powers are to be exercised. 
Clause put and passed. 
Clause 8:  Police officer’s powers as an individual not affected -  
Hon SUE ELLERY:  I move - 

Page 8, line 3 - To delete “a police” and insert instead -  
an 

This amendment will provide that clause 8 will apply to both police officers and public officers.  The amendment 
will make it clear that their powers under the bill will not affect the powers they have as citizens. 
Hon GEORGE CASH:  Surely it is wider than that.  Is it not the case that we are to delete the words “a police” 
and insert instead the word “an”, which is widening the scope of the bill to include police officers and public 
officers?  I do not understand why the parliamentary secretary suggests that it relates only to police officers. 
Hon SUE ELLERY:  I accept that it widens the clause in the sense that it identifies that in addition to any 
power they have as public officers, they also retain any power or right that they have as citizens.  Although it 
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widens the clause, the specific words do not widen the powers that are granted under the bill.  The powers 
already exist for them as public officers and as citizens. 
Hon GEORGE CASH:  I read the clause in the following way - 

Unless this Act provides otherwise, it does not affect any power that a police officer may lawfully 
exercise in common with any other citizen. 

The parliamentary secretary has moved to delete the words “a police” and insert the word “an”.  This amendment 
is contained in a number of clauses which are to be amended and which are listed in the supplementary notice 
paper.  This is the first of a number of amendments to do the same thing.  The amended clause will be broadened 
to include both police officers and public officers, as provided for in this bill.  That is a very significant 
broadening of the scope of the power of a public officer.  We are no longer talking about only a police officer in 
this clause; we are talking about a police officer and a public officer, as is referred to in this bill.  That is a very 
significant widening.  The question remains: does the parliamentary secretary accept that it is a significant 
broadening of the powers and that it extends to both police officers and public officers? 
Hon SUE ELLERY:  Hopefully, this will assist: the powers that a public officer can exercise exist elsewhere 
and are effectively scattered throughout the bill.  I am advised that the amendment I am moving was drafted to, 
as it were, effectively clarify, correct and ensure that the clause could not be interpreted in such a way to mean 
that only police officers can exercise their powers under this legislation as police officers and as citizens, but 
that, indeed, public officers who already have powers scattered throughout this bill are also able to exercise their 
powers as public officers and as citizens.  If we did not amend the bill to reflect that, there was the potential for 
people to try to interpret it in such a way that police officers were dealt with in one way and public officers were 
dealt with in a different way under the legislation.  The amendment that I have moved is seeking to correct what 
was really an unintentional narrowing of the clause when it was first drafted. 
Hon GEORGE CASH:  The explanation just given by the parliamentary secretary is basically what I said in the 
first place: the amendment does broaden it.  The parliamentary secretary is taking away the words “a police” so 
that the clause includes those other officers referred to in the bill, including police officers.  
Hon Sue Ellery:  Yes, it widens it.  I said that at the outset of the interchange. 
Hon GEORGE CASH:  Of course it widens it; that is the intention. 
Hon Sue Ellery:  Yes, it widens to whom it applies, but it does not widen it to the extent that it gives them extra 
powers that they do not already have elsewhere in the bill. 
Hon GEORGE CASH:  I am not suggesting that at all.  This amendment is similar to those that appear time 
after time.  All the parliamentary secretary is doing is not restricting it to police officers but including other 
officers to whom the bill applies and is intended to apply.  That is what I thought I said in the first instance. 
Hon Sue Ellery:  I think there was a misunderstanding between us. 
Hon GEORGE CASH:  We do not have any problem with the amendment.  That is the point I wanted to make.  
I wanted to make it clear that that is what is occurring, so that I do not have to get up every time a similar 
amendment comes up to ask its intention.  We agree on the intention, which is all that needs to be said on this 
amendment. 
Amendment put and passed. 
Hon GIZ WATSON:  I assume that the title of the clause will also have to be amended to reflect that change. 
The DEPUTY CHAIRMAN (Hon Ray Halligan):  It will be a clerical amendment. 
Clause, as amended, put and passed. 
Clause 9:  Public officers may be authorised to exercise powers - 
Hon SUE ELLERY:  I move - 

Page 8, line 10 - To insert after “purpose” -  

and the functions of which are or include investigating or prosecuting offences 
Perhaps in my explanation I may deal with my amendments 7/9 and 8/9 as a job lot.  The amendments arose 
following discussions between officers and the Standing Committee on Legislation.  The first amendment will 
make clear that the only public officers who may be provided with powers under this bill will be those officers 
whose functions include investigating and prosecuting offences.  The second amendment is necessary to make 
subclause (2) consistent with subclause (1), which allows prescription by act or regulations. 
Hon GIZ WATSON:  It is good to see that the government has responded to concerns with the extension of 
offences by virtue of regulations, which the Standing Committee on Legislation report expressed.  My 
understanding is that the amendment clarifies the functions of a public officer to include investigative or 
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prosecuting functions.  It is a narrowing of the clause, and we support that.  We think it is appropriate to make it 
very clear that the only public officers who will be provided with these additional powers are those who have 
functions that include investigating or prosecuting offences, so we support the amendment. 
Amendment put and passed. 
Hon SUE ELLERY:  I move -  

Page 8, lines 21 and 22 - To delete “by virtue of regulations made” and insert instead -  

because it is prescribed 
Hon GEORGE CASH:  I am interested in the words that are being used and why there is a need to change 
them.  I believe the original words and the proposed words would have achieved the same objective.  Is that not 
the case?  If it is not, will the parliamentary secretary explain why that is the situation? 
Hon SUE ELLERY:  We need to take a step back.  It is a completely different argument from the reasons for 
the previous amendment.  It does not arise as a consequence of that amendment but as a consequence of the way 
the clause was originally drafted, whereby clause 9(1) sets out that in respect of a - 

 . . . “public officer” in section 3(1), another Act or the regulations made under this Act may prescribe - 
If we leave the bill as it stands, the power is one that the officer may exercise only by way of the regulations and 
not by way of the act.  Deleting those words specified in the amendment and including the new words in 
subclause (2)(c) will make it consistent with the words at the outset of subclause (1), which states “in 
section 3(1), another Act or the regulations made under this Act”.  Hon George Cash is correct.  For the 
assistance of Hon Giz Watson, the second amendment I have moved has nothing to do with the first amendment, 
which arose out of the conversations between the officers and the committee.  It is really correcting something 
quite independent. 
Hon GEORGE CASH:  I understand that we have to separate the two amendments and I agree with the 
proposition advanced by the parliamentary secretary.  I should just indicate that when the standing committee 
discussed clause 9, one of the issues it raised was the fundamental legislative principle that when one is 
prescribing particular powers for public officers and one is able to change those powers by way of regulation, it 
may in itself constitute an inappropriate use of subsidiary power.  That was the argument that we had at the time.  
Later on, an issue arises in the bill whereby the characteristics of a particular offence can be changed by 
regulation.  In due course we will oppose that proposition.  The proposition that the committee raised about this 
part of clause 9 was the capacity of a regulation to actually change the powers that apply to particular public 
officers.  We are saying as a committee that we think it constitutes an inappropriate delegation of legislative 
power from the Parliament to the executive. 
It would be possible to just vote against this proposition, but we also recognise that the government has a right to 
legislate and has a right to make the policy of the bill.  In the end the standing committee agreed that, at the very 
least, a comment should appear in our report drawing the attention of the committee, and indeed the house, to 
this fundamental shift, which I might say has occurred on many occasions in the past.  It is something that has 
been criticised in the past, but we could not allow it to occur again without making at least some reference to it in 
the report.  As I said during my second reading contribution, it is critical that when people read this bill, they 
also read the report of the Standing Committee on Legislation, which was tabled in September, on the Criminal 
Investigation Bill, the Criminal Investigation (Consequential Provisions) Bill and the Criminal and Found 
Property Disposal Bill, so that they get a better understanding of what the committee was considering at the time. 
I am opposed to the ability of regulations to fundamentally change the power that would usually be reserved for 
an act of Parliament.  Parliament itself can make those specific decisions so that it can discuss in a public place 
why those decisions were made.  I am sure that is the view of the Joint Standing Committee on Delegated 
Legislation.  However, in this case, we raised it at paragraph 3.16 and it is important that members be aware 
of it. 
Hon GIZ WATSON:  It has been useful for me to understand what this amendment does because I had hoped it 
addressed the issues raised by the Standing Committee on Legislation with regard to not providing the capacity 
for powers to be dealt with by regulation.  Obviously these words do not achieve that because regulations will 
still be covered by the amendment as it will be prescribed.  I am not going to oppose this clause, but I reiterate 
that the Greens are fundamentally opposed to legislation that leaves such powers to regulation.  We think that 
when legislating on these very serious matters to do with criminal investigation and the broadening of 
investigative powers to public officers, it is fundamentally wrong to include a provision that such powers can be 
prescribed by regulation.  I had assumed, wrongly obviously, that this amendment would require that the 
amendments had to take place in the original legislation, but that is not the case.  We do not object to this 
amendment as it stands but we have a broader objection.  We remain opposed to the regulations being able to 
prescribe the exercising of powers by public officers. 
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Hon SUE ELLERY:  I might just comment on the broader issue in clause 9(1).  The debate about regulations 
has occurred before in this place, and I suspect it is one we will have again.  I note that the standing committee 
did not actually make a recommendation on this and that no amendments have arisen as a result.  I understand 
the argument, because the same principle argument has arisen before; namely, that it is essentially an 
inappropriate delegation of legislative power to the executive.  The government’s argument is the same argument 
that it has used before in response to this matter; that is, that the legislation provides for an expansion of the 
categories of investigating officers who may be given investigatory powers.  Of course, regulations are still 
subject to the scrutiny of the house by way of another mechanism.  However, I understand the argument.  As I 
say, we have had it before and we will have it again.  The government wants the power to be able, by way of 
regulation, to expand if necessary the list of officers who can conduct investigations. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Clause 10 put and passed. 
Clause 11:  Delegation by officers - 
Hon GEORGE CASH:  Clause 11 deals with delegation by officers.  Clause 11(1) states - 

An officer may delegate the performance of a function of the officer under this Act, other than this 
power of delegation, to another officer. 

That power of delegation is found in a number of acts, and the opposition does not object to it.  However, clause 
11(2) states - 

If an officer delegates the performance of a duty imposed on the officer by this Act to another officer, 
he or she must ensure that the other officer performs the duty. 

Again, I think that is a very important clause on the question of delegation.  I ask the parliamentary secretary to 
indicate whether any other acts have the same provision as clause 11(2), or whether it is something new.  If it is 
something new, it is a very important addition, because it requires the person who delegates his or her duty to 
take another step; that is, to ensure that another officer actually performs the delegated duty.  That is a very, very 
important addition to the general issue of delegation.  In asking the parliamentary secretary whether she can 
name some other acts, I do not really want her to spend a lot of time on it. 

Hon Sue Ellery:  Good. 

Hon GEORGE CASH:  That is because my general question is whether this is something relatively new.  I 
have not before seen a situation in which the delegating officer is required to ensure that the other officer 
performs the duty. 

Hon SUE ELLERY:  Funnily enough, I am not able to provide the member with a list of any other acts in 
which this kind of provision appears.  Certainly none of the officers at the table is able to recall whether it 
appears anywhere else.  It may well be - 

Hon George Cash:  That is helpful in itself, because it indicates to me that it perhaps is a new addition in this 
legislation. 

Hon SUE ELLERY:  It may well be a function of this kind of legislation and of the particular officers that it 
applies to. 

Hon GEORGE CASH:  The parliamentary secretary’s comments are useful, because given the aggregate 
number of years that the officers at the table have served the government, those comments certainly say 
something about this issue.  I am very happy to see clause 11(2) put in place.  I agree that the nature of this bill 
could possibly be a contributing factor in the inclusion of the clause, but it seems to me that the requirement for a 
delegating officer to ensure that another officer performs a delegated duty should apply in other areas in which 
delegation takes place. 

Hon SIMON O’BRIEN:  Clause 11(2) makes an interesting provision: if an officer can delegate the 
performance of a duty to another officer, he or she must ensure that the other officer performs the duty.  I find 
clause 11(1) interesting in itself, but it is the way in which the legislation is couched that is of most interest.  I 
wonder why we need clause 11(2).  In considering that question, the following thoughts come to mind.  Firstly, I 
think it is a good basic management procedure for someone delegating a task to follow up on its performance.  
That is basic management course stuff.  I do not know whether that in itself makes it necessary to include this 
provision by statute.  I also note - at the risk of stating the bleeding obvious - that by including these three lines 
in the act, it becomes the law of the land.  There is nothing arbitrary about it.  It is a little more than desirable 
management practice; it will be the law.  What happens if someone does not adhere to the provision and does not 
follow up on delegated duties?  Perhaps the term “broken the law” is the wrong term to use, and is a little too 
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strong, but the officer would certainly not have complied with his or her duty under the law in such a case.  What 
would happen then?  What will be its consequences?  I do not think any offence is created by this provision, so 
what is its purpose?  I do not believe it should be there simply as an encouragement to good supervisory practice 
in giving instruction to a subordinate.  It is pointless to have it there if it is intended by law that the matter be 
strictly complied with in that way, without there being some sanction if it does not happen.  I do not suggest that 
a sanction is needed, but nonetheless there is otherwise no point in having it.  If the parliamentary secretary can 
tell me that I have overlooked some other provision, well and good.  It occurs to me that a prosecution or action 
under this proposed legislation could rely on the performance of a duty imposed on the officer by this clause.  If, 
however, in the hypothetical case I have referred to, the officer with the duty imposed upon him or her by this 
clause delegated the performance of that duty under subclause (1) - which is fine, as there may be all sorts of 
reasons for doing that - what would happen if the delegating officer then failed to comply with the proposed law 
by failing to ensure that the other officer performed the duty?  Would that taint the performance of duty that was 
undertaken?  If so, could that be a technical hook on which a prosecution might founder because, strictly 
speaking, the letter of the law was not complied with?  I do not know how real a fear that need be, but I raise it in 
the absence of any definitive reason for the clause in the first place.  Unless there are good reasons for subclause 
(2), perhaps it should be deleted.   

Hon SUE ELLERY:  I will make two points.  Firstly, there is a difference in terminology between subclauses 
(1) and (2).  Subclause (1) refers to the performance of a function, which is the actual physical doing of the 
thing.  The second subclause refers to duty.  What is the duty that is set out under the bill?  The relevant officer 
can delegate the actual practical doing of the duty that arises out of the bill, which is the first thing to take note 
of.  One of the member’s suggestions was that we do not need subclause (2) because it is redundant.  They are in 
fact two deliberately different subclauses. 

Hon Simon O’Brien:  Okay, granted.  It is actually subclause (2) that concerns me because it has that aspect of 
following up to ensure the performance is done. 

Hon SUE ELLERY:  Yes.  What action would be taken if the officer does not ensure that the other officer 
performs the duty?  That would be dealt with as a normal internal police disciplinary matter.  The third question 
the member raised, I think, was whether it would have any capacity to influence the success or otherwise of a 
prosecution.   

Hon Simon O’Brien:  Yes. 

Hon SUE ELLERY:  It would be unlikely to have the effect that the member suggested.  If something is 
inadmissible because some action failed to take place, it is likely to be inadmissible in any event.  I am advised 
that it is not anticipated that the practical question the member asked about whether a prosecution could fall as a 
consequence would arise.  

Hon SIMON O’BRIEN:  I thank the parliamentary secretary for that.  It is not a major issue for me.  I am not 
seeking to oppose the clause.  If the government wishes to proceed with it, that is fine.  We will see what case 
law produces in due course.  I think the parliamentary secretary is right in that it is probably a remote prospect 
anyway.  I am therefore not unduly worried by it.  It is just that I cannot see the point in having the provision.  
Even if there is not much downside in prospect, I do not see what the point is in having it, which again comes 
down to a management matter.  This strikes me as a micromanagement matter in that if we get one of our blokes 
to do something - 

Hon Sue Ellery:  Or “blokettes”. 

Hon SIMON O’BRIEN:  Yes, or “blokettes” to do something, we should follow up and make sure he or she 
does it.  However, I would have thought it was not needed in legislation.  That is the point I make. 

Hon GEORGE CASH:  I do not often disagree with the Deputy Leader of the Opposition, but this provision 
imposes an additional burden on an officer who delegates to follow up and see that the task he delegated has in 
fact been carried out.  I think that is the important purpose of clause 11(2).  I would like to see this subclause in 
more legislation.  It is wider than just a management tool. 

Hon Simon O’Brien:  I thought it was the thin end of the wedge. 

Hon GEORGE CASH:  No.  I think it is much wider than a management tool.  Without subclause 11(2) it 
would be easy for an officer to say that he or she delegated the responsibility but, bad luck, it did not get done; 
there would be no further responsibility.  This subclause imposes a burden on someone who delegates to 
recognise that he or she is able to delegate but must also ensure that the job is done.  I think it is a welcome 
addition.   

Clause put and passed. 
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Clause 12:  Warrants and orders, applying for - 

Hon GIZ WATSON:  I move - 

Page 9, line 24 - To delete “a JP or”. 

If this amendment is successful, I will then move -  

Page 9, lines 24 to 25 - To delete “as the case requires”. 

If both amendments are passed, subclause (1) will read - 

In this section - 

“judicial officer” means a magistrate.   

I spoke on this matter in my contribution to the second reading debate.  It was clearly a matter that the Standing 
Committee on Legislation considered.  We took evidence on it and some very strong propositions were put that a 
good case could be made out for the unsuitability of justices of the peace making applications for warrants and 
orders, particularly, as the committee referred to, search warrants.  I refer again to the findings of the Kennedy 
royal commission that recommended that applications for search warrants be made to magistrates or other 
designated persons rather than JPs.  This finding was also supported by the Law Society of Western Australia 
and the Chief Magistrate.  All those parties made submissions to the committee that there were a number of 
reasons that JPs should not continue to have these powers, that JPs are voluntary positions, and that the royal 
commission had clearly made some adverse comments about the current capacity of JPs to issue warrants.   

The other side of this argument is that magistrates are not available whereas JPs are.  I have already commented 
on that issue in my contribution to the second reading debate.  However, it is clear that the current system of 
telephone restraining orders operates on a 24-hour basis.  The committee heard evidence on this and followed it 
up very thoroughly.  I am certainly very comfortable in the knowledge that requiring magistrates to be the 
judicial officers under this clause would not present an obstacle to dealing timely with applications.  We know 
that currently a 24-hour roster applies to magistrates for restraining orders and that those same magistrates on 
that roster could also deal with applications for search warrants.   
I encourage the committee to support these amendments because it would ensure a much higher scrutiny of 
applications for search warrants.  It would address the concerns that the Kennedy royal commission has raised.  
It should be seen not as a detrimental move at all, but rather a recognition that, unless we require that justices of 
the peace undergo significantly more training and have significantly higher levels of understanding of legal 
matters, magistrates are a more appropriate level of judicial officer to deal with these very significant matters.  
Search warrants are a very serious intrusion on people’s rights.  It does not matter what a person’s political 
colour is because everyone agrees that a search warrant exercised on a person’s house or business premises 
represents a very significant power.  It requires the oversight of judicial officers who have a suitable level of 
training and expertise.  I will not repeat the criticisms of the Kennedy royal commission concerning JPs.  We 
have certainly had evidence that JPs arguably lack legal training and are often too cosy with police, particularly 
in country towns.  The argument that it is all too difficult and that applications cannot be dealt with might have 
been true in the days of reliance on telephones, but we now have rapid means of communicating information 
through e-mail and fax.  As such, those arguments do not hold true at all.  It is about time that we took very 
seriously search warrant applications and ensured that police are subject to a higher level of scrutiny in 
applications.  The Kennedy royal commission found that there were instances in which search warrants were 
forged or obtained on false or misleading information, and that blank warrants were signed by obliging JPs.  
Those are all very good reasons that this Parliament should increase the level of scrutiny and provide that 
magistrates should supervise and make judgment on applications for search warrants. 

Hon SUE ELLERY:  The government will not support the amendments.  There are real resourcing and practical 
operational reasons that it is not in a position to support it.  If the committee were to proceed down this path, 
significant additional expenditure would be required because we would need additional magistrates in order to 
give effect to this.  With a state as large as Western Australia, even if we were to put in place additional 
magistrates to deal with the additional workload in the event that the amendments were successful, we would 
need to provide access to magistrates outside Perth.  We would also need to provide access to magistrates outside 
normal business working hours.  What would happen if court proceedings were interrupted so that a magistrate 
could sign a warrant?  There would be a lot of flow-on costs arising from that.  If a court case had to be 
interrupted to get access to a magistrate, applicants would have to wait.  Sometimes, for operational reasons, a 
significant delay can have a real impact on the capacity of police to prevent a crime or to intervene at a critical 
point in criminal activity.  That could jeopardise the effectiveness of police operations in a number of ways. 
Even if we were to appoint additional magistrates and if we carried the cost of interrupting court proceedings, 
what would we do about access to magistrates after hours?  There would have to be a significant injection of 
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resources.  Would we be making the best use of those resources in order to ensure that we had access to 
magistrates 24 hours a day, seven days a week across Western Australia?  Would that be the best use of the 
money we would need to spend to appoint enough magistrates?  There are practical reasons the government is 
not in a position to support the amendments. 

Hon GIZ WATSON:  Perhaps the parliamentary secretary would like to inform the house how many search 
warrants are issued on average every day in this state.   

Hon SUE ELLERY:  The advice I have is that about 4 000 search warrants are executed every year.  I cannot 
tell the member how many are executed every day.  If we do the maths, it averages at about 12 a day.  
Obviously, it does not happen as neatly as that.  The figure we have refers to executions, not applications. 
Hon GIZ WATSON:  The committee noted that it was 10 a day.  Maybe our maths is slightly different.  How 
many are issued during office hours? 
Hon SUE ELLERY:  That information is not available. 
Hon GIZ WATSON:  Does the parliamentary secretary acknowledge that there is a 24-hour service of 
magistrates to deal with restraining orders?  There is a roster whereby a magistrate is available 24 hours a day 
throughout the year. 
Hon SUE ELLERY:  The member will remember that we made changes to legislation to allow police officers 
to issue restraining orders.  I do not have information in front of me that tells me whether the roster of 
magistrates is still functioning or how it is functioning.  The best advice I have received that I am able to pass on 
to the member is that there has been a shift since we made the change to allow police officers to issue restraining 
orders. 

Hon GIZ WATSON:  The arrangement was in place prior to the changes made to restraining orders.  I was not 
aware that there was any problem with that.  It can be seen that applications for restraining orders are not 
dissimilar to applications for search warrants.  The parliamentary secretary said that 12 are executed every day.  
The committee suggests that it is nearer 10 a day, the bulk of which will occur during working hours.  I do not 
know how many search warrants are executed at midnight or three o’clock in the morning.  I assume that the 
court might look rather dimly on a search warrant that was exercised outside normal hours when it was not 
deemed to be absolutely necessary to do so.  I am suggesting that the circumstances in which a person might 
want to exercise a search warrant at 3.00 am or midnight will be a lot fewer than those in which search warrants 
are exercised during normal working hours, because a court might take a very dim view of applying that 
additional stress to a person whose premises might be subject to a search, unless it was absolutely warranted.  
Therefore, I am putting to the parliamentary secretary that the applications that will fall into those hours when a 
magistrate is not already working will be very few.  Quite frankly, I think it is a very thin and a very lazy 
argument on behalf of the government.  I do not accept the argument that more magistrates will be needed.  I ask 
the parliamentary secretary to tell the chamber how many magistrates there are in this state.  I think the 
parliamentary secretary is running a very false argument, one that I have not heard; that is, that this will cost the 
state because more magistrates will have to be employed.  I do not think that is a rigorous argument at all. 

Hon GEORGE CASH:  The opposition is very supportive of the general principle that has been put forward by 
Hon Giz Watson.  I say that because when the Kennedy royal commission cited in its report instances of search 
warrants being forged, search warrants being obtained on false or misleading information and blank warrants 
being signed by obliging justices of the peace, surely that in itself should have rung a bell.  The opposition 
believes that, on the whole, JPs generally perform a magnificent task right across Western Australia.  However, 
it is clear from the Kennedy royal commission that some JPs have developed a very cosy relationship with the 
police, and they are favoured by some police as being convenient in seeking an application for a search warrant.  
To argue that resourcing alone is the reason that we should not improve the situation is, in my view, ridiculous, 
because, as Hon Giz Watson has said, a search warrant is a very powerful tool.  It enables the police, or in this 
case prescribed officers, to enter upon premises using force for the purposes that are set out in the warrant.  In 
my view, nothing could be more intrusive than that.  It is therefore critical that when search warrants are issued, 
they are issued for proper reasons.  In the report of the Standing Committee on Legislation, we raise the matter 
of the issuing of search warrants, and the report contains quotations from the Kennedy royal commission.  In 
fact, one of the Kennedy royal commission quotations is from the final report, volume II, of January 2004, at 
page 309.  According to the report, the royal commission describes JPs as -  

invariably lay persons with no particular legal skill, [who] often seem to achieve a state of 
inappropriate familiarity with police officers with whom they deal regularly. 

I understand that is the point that Hon Giz Watson was making. 
Professor Judith Fordham, who appeared before the committee as a representative of the Law Society of Western 
Australia, said, in part, according to the report -  
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Concerns have been sometimes expressed even about the absolute independence of certain justices of 
the peace because they are physically located at police headquarters and, I guess, co-exist. 

I say to the government that the opposition regards the forging of search warrants, the issuing of search warrants 
based on misleading information and the signing of blank search warrants as a very serious matter.  We 
recognise that there will be a need to increase resources if the amendment moved by Hon Giz Watson is carried.  
The committee report sets out the various members’ views on this issue.  From an opposition viewpoint, we 
supported strongly the principles that have been enunciated by Hon Giz Watson, but we also recognised the 
resourcing question that needed to be addressed by the government.  I believe it is important to say to the 
government, so that it is clearly on notice, that the opposition will make moves in due course to tighten up the 
issuing of search warrants by JPs, and if it is at all feasible, we will move all the way, as proposed by Hon Giz 
Watson, to require magistrates to issue such search warrants. 
The figures that were produced to the committee were that 3 865 warrants are issued on an annual basis.  That 
can be rounded off to 4 000, and it is either 10 a day or 12 a day; it does not really matter.  The parliamentary 
secretary’s argument that it may be inconvenient to call upon a magistrate in the early hours of the morning to 
issue a warrant does not hold water, in my view.  As Hon Giz Watson has already pointed out, magistrates are on 
duty for the issuing of other applications that are made by the police, so that in itself does not wash.  The other 
point that should be made is that if there is a need to execute a search warrant in the early hours of the morning, 
there are circumstances that would enable the application to be made during the business day preceding the 
execution of the warrant, on the clear understanding that it is not to be executed until a certain time the next day 
for particular operational reasons. 
We say to the government that it is important that it recognise the evidence that was given by Mr Steven Heath, 
the Chief Magistrate of the Magistrates Court of Western Australia, when he gave evidence to a public hearing 
of the Victorian Parliament Law Reform Committee inquiry into warrant powers and procedures in September 
2004.  At page 137, in particular, he made some very interesting comments.  I will read them, and the reason I 
will do so is that I do not want to be seen to be misrepresenting what the Chief Magistrate in Western Australia 
said, and I do not want to take out of context what he said.  He raised some very interesting issues.  He said, in 
part, according to the report -  

The size of our state and the isolation of some of our areas is often put up as the reason for the police 
practice of going to JPs to obtain search warrants and whilst that may well have been the case in the 
days when technology was not what it is today, I think it is significant that the royal commission into 
police conduct in this state included in the final report a recommendation that search warrants should 
no longer be issued by justices but by magistrates.   

He went on to make some particular observations about the Federal Police seeking warrants versus the state 
police seeking warrants.  He said - 

It is very rare for the police to come to a magistrate for a search warrant as opposed to members of the 
Federal Police and commonwealth prosecuting agencies, who only come to magistrates.  The standard 
of the documentation of the case that they present is much higher and more comprehensive.  Most of it 
is only hearsay and is from cases I have heard discussed about what has happened in front of justices 
where an affidavit is not presented.  It is quite often given just on a policeman’s statement, the justice 
taking a few notes and then granting the warrant.  It is a clear contrast to that. 

The only police warrants we see on a regular basis are from the police internal inquiries branch.  They 
make a practice of coming to a magistrate and supporting their applications for warrants with 
affidavits.  While I would say they are not quite to the standard of the federal applications, they are 
getting there.  The only other ones we tend to see are where they are making an application for a covert 
warrant. 

That in itself says something about the way in which the police view the issuing of search warrants.  They tend 
to ask a magistrate to issue a covert warrant.  Some very serious matters have been raised by not only the Chief 
Magistrate, but also the Kennedy royal commission, Professor Judith Fordham and the committee, through the 
comments it has made generally regarding the issuing of search warrants by justices of the peace. 

The opposition will not support this amendment today because it recognises that within the policy of the bill the 
government has not made provision for the additional magistrates that the parliamentary secretary says are 
required.  I want to make the opposition’s view on this amendment clear because the same amendment will 
appear on a number of occasions as we work through this bill.  I again inform the government that the opposition 
is not happy that the government is not acting on this matter today.  We recognise that insufficient resources 
exist at this stage.  We call on the government to provide those additional resources and to see that the question 
relating to justice is dramatically improved when search warrants are issued. 
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I indicate also - it will arise later in the bill - that when a magistrate issues a search warrant, the committee was 
told that the magistrates make a habit of recording in detail the reasons for the warrant, the questions they asked, 
the responses they were given and the reason that they either agreed or did not agree to issue a warrant.  As a 
result of the committee’s consideration of the issuing of search warrants by JPs, it was discovered that there is no 
requirement in the Justices of the Peace Act for a JP to record the reasons that a JP had issued a search warrant.  
In some respects that is understandable when one thinks back to the Kennedy royal commission’s comments on 
the issuing of blank, signed search warrants.  Clearly that JP had no knowledge of what was intended to be filled 
in on the search warrant.  I hope and suggest that the forging of those documents and the issuing of blank search 
warrants occurs infrequently.  I can only hope that that is the case, having regard to the justice system of Western 
Australia.  However, it is a very serious matter that has been raised by the Kennedy royal commission, and it was 
confirmed by the general comments made by other people who are very knowledgeable in this area.  It is an 
important area that must be addressed. 

Hon GIZ WATSON:  If this amendment, which was a recommendation of the Kennedy royal commission, is 
not accepted, what is the government doing with regard to the matters that were raised by the Kennedy royal 
commission?  As I understand it, the government will not accept this amendment.  Has the government done 
anything to address the findings of the Kennedy royal commission?  Has it responded to the justices of the peace 
who were named in the Kennedy royal commission?  Have they been taken off the books, or can we assume that 
those JPs continue to operate in this way, which, at the very least is a cosy relationship between some JPs and 
some police?  If the matter is not remedied by providing that JPs no longer have this power, what is the 
government doing to respond to the Kennedy royal commission? 

Hon SUE ELLERY:  In respect of what is set out elsewhere in this bill, I think it is useful to draw the member’s 
attention to clause 41.  Compared with section 711 of the Criminal Code, this bill is seeking to codify in much 
more prescriptive terms what is required to satisfy a justice of the peace that the application for a search warrant 
ought to be granted.  In effect, the provisions of clause 41 are designed to make the system more secure and to 
provide an improved paper trail, as it were.  For example, they will ensure that the searched person gets a copy 
of the search warrant and that the application is made in person in writing on oath.  The provisions of this bill 
codify in a much more prescriptive way the requirements for applications for search warrants.  They address 
some of the issues that were raised in the Kennedy royal commission.  It is also worthwhile noting that, prior to 
the commencement of the Kennedy royal commission, the police had started to address the matters that would be 
raised in the Kennedy royal commission.  I guess they anticipated the changes that would be imposed on them as 
a result of the royal commission and as a result of internal cultural changes that were already being made by 
police prior to the commencement of the Kennedy royal commission.  Is it accurate to say that the government 
has done nothing to address issues raised in the Kennedy royal commission and elsewhere about search 
warrants?  No, it is not accurate to say that.  As I have indicated, this bill sets out a much more prescriptive, 
secure process for applications for search warrants.  It is not accurate to say that nothing has changed.  It is not 
accurate to say that the government has not acted in response to legitimate concerns about gaps in the process for 
applications for search warrants. 

Hon GIZ WATSON:  Has the government addressed the issue raised by the Kennedy royal commission that 
justices of the peace are invariably lay persons with no particular legal skills?  It is all very well to set out the 
form, and it is about time that the provisions that we will deal with in clause 41 were laid out in that way.  It is an 
appalling state of affairs that they have not been like that before.  However, a simple requirement that more 
thoroughly prescribes the way in which the application is filled out will not deal with the fact that JPs do not 
have any specific legal skills.  It might address the issue to some extent from the police point of view by 
ensuring that the application is filled out in a more thorough and accountable way, but it will not deal with the 
fact that JPs do not have any particular legal skills and capacity to make the judgments that are needed for an 
application for a search warrant.  Will the government be addressing this aspect? 

Hon SUE ELLERY:  The member might already know that, of course, it is an administrative requirement for 
justices of the peace to undergo a specific course before they become justices of the peace.  I also make the point 
that although it is the case that they are not required to have specific legal qualifications, of course, neither are 
we as lawmakers.  It is the case that the course that justices of the peace are required to take before they become 
justices of the peace has evolved over time.  The member is correct when she says that justices of the peace are 
still not necessarily required to hold a legal qualification. 

Hon GIZ WATSON:  Is the parliamentary secretary disagreeing with Kennedy’s statement that justices of the 
peace are invariably lay persons with no particular skills? 

Hon SUE ELLERY:  No, I am agreeing.  I thought I made it quite clear that they are not required to hold legal 
qualifications.  That is correct. 

Hon Giz Watson:  Therefore, they might have some trouble assessing search warrant applications. 
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Hon SUE ELLERY:  That is the member’s conclusion to draw, not mine. 

Hon GIZ WATSON:  Has the government responded to specific allegations of justices of the peace providing 
blank warrants and false or misleading information and forging search warrants; and, if so, have any justices of 
the peace been dismissed as a result of that? 

Hon SUE ELLERY:  I am not able to provide the member with a direct answer to the question about specific 
action the government took, if any, against any justices of the peace who may have been named or particularly 
identified in a report of the Kennedy royal commission.  I do not have that information available to me.  To the 
extent that police officers were identified and to the extent that there was fraudulent activity, it is likely that 
police did that, not the justices.  I am advised that has been dealt with by police.  If a justice did not follow the 
provisions set out in clause 41 of the bill, which I referred to before, relating to the paper trail - the requirement 
that the search warrant be in writing, on oath and in person and that it set out the things that are prescribed in the 
clause - that justice would be in breach of the act.  To the extent that I am able to answer the question, I cannot 
advise about any justices that may have been named or identified in the Kennedy royal commission report. 

I am also reminded that if an application for a warrant was successful and the justice had not signed the 
application in the terms prescribed in clause 41 of the bill, a court may indeed go on to find that the evidence put 
before it as a result of the execution of that search warrant was inadmissible.  That is a big risk for the parties to 
take in the event they did not follow the prescription set out in clause 41. 

Hon GIZ WATSON:  Is it still possible that JPs who were referred to in the royal commission’s findings are 
continuing to operate?  I appreciate the parliamentary secretary may not be able to answer this question entirely, 
but it seems to me there is a serious concern that despite the fact that these findings were made, the government 
is not choosing to deal with them in the way the royal commission recommended.  As far as I can ascertain, the 
government has taken no action to remove those JPs from their duties.  Is my understanding correct? 

Hon SUE ELLERY:  The honourable member is drawing a conclusion that I am not able to draw.  I do not have 
information available to me about what action was taken in relation to any JPs who may have been identified or 
named in the Kennedy royal commission report.  If the honourable member seeks to interpret that as meaning X 
is possible, that is her right.  I do not have any information one way or another on that issue available to me now. 

Amendment put and a division taken with the following result - 

Ayes (2) 

 Hon Paul Llewellyn Hon Giz Watson (Teller)  

 

Noes (27) 

Hon Ken Baston Hon Sue Ellery Hon Ray Halligan Hon Louise Pratt 
Hon George Cash Hon Donna Faragher Hon Barry House Hon Ljiljanna Ravlich 
Hon Vincent Catania Hon Adele Farina Hon Robyn McSweeney Hon Barbara Scott 
Hon Kim Chance Hon Anthony Fels Hon Sheila Mills Hon Sally Talbot 
Hon Peter Collier Hon Jon Ford Hon Norman Moore Hon Ken Travers 
Hon Murray Criddle Hon Graham Giffard Hon Helen Morton Hon Ed Dermer (Teller) 
Hon Bruce Donaldson Hon Nigel Hallett Hon Simon O’Brien  

 

Amendment thus negatived. 

The DEPUTY CHAIRMAN:  Hon Giz Watson’s second amendment now lapses. 

Clause put and passed. 

Clause 13:  Detained people to be taken to be in lawful custody - 

Hon GEORGE CASH:  The committee considered this clause, which deals with detained people taken into 
lawful custody.  The clause states - 

A person who is detained under this Act when he or she is not under arrest is to be taken to be in lawful 
custody. 

In other parts of the bill there are provisions for a person who is under arrest to have certain rights.  One of the 
questions asked by the committee is what rights does a person have who is in lawful custody.  After some 
discussion it was found that the bill was somewhat lacking in the area of rights for people held in lawful custody, 
although certain obligations were placed on them.  For instance, if a person was told by a police officer to stand 
in a particular place or was detained and, therefore, said to be in lawful custody but escaped and ran off, could 
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that person be charged with escaping lawful custody?  The answer was yes.  There did not seem to be any rights 
prescribed for these people.  One issue that we discussed was the possibility of people being told that they were 
being detained for a purpose but who would not understand that they were in fact in lawful custody as a result of 
being detained.  The committee has set out in its report a number of pages that deal with this clause and the 
recommendations that flow from it.  On the question of detaining people, the committee noted that the High 
Court of Australia in its statement in Trobridge v Hardy [1955] 94 CLR 147, said that to be free from 
interference with liberty is the most elementary and important of all common law rights.  The committee also 
noted that that statement was reinforced in the case of Donaldson v Broomby, in which Deane J in the Federal 
Court of Australia said - 

It is plainly of critical importance to the existence and protection of personal liberty under the law that 
the circumstances in which a police officer may, without judicial warrant . . . detain an individual 
should be strictly confined . . .  

The committee also had representations on this clause from the Aboriginal Legal Service of Western Australia 
and the Law Society of WA.  In a submission provided by Richard Harding, Inspector of Custodial Services, the 
committee noted that, in submission 4 of 6 July 2006 at page 1, he said - 

whilst it is reasonably widely understood that there are applicable standards for the detention of people 
in prison custody, it is not so well understood that these standards are intended for all forms of detention 
and custody. 

As a result of the committee’s consideration of this clause, the committee recommended that it be deleted, and 
that recommendation was forwarded to the government.  In negotiations that occurred with the committee, the 
government has agreed to introduce other amendments to other parts of the bill to address the question of the 
rights of detained people.  We will get to those amendments in due course, but for the time being the committee 
recommends that clause 13 be deleted. 

Hon SUE ELLERY:  This is recommendation 1 of the committee’s report.  It is acceptable to the government 
so we too will oppose clause 13.  There are further amendments to clauses 44 and 65, which mean that taking out 
this clause will not affect the operation of the bill.  We support the committee’s recommendation. 

Hon GIZ WATSON:  The Greens (WA) support this recommendation to delete clause 13.  The 
recommendation was certainly subject to close scrutiny by the committee.  All the submissions we received from 
the organisations mentioned by Hon George Cash were very concerned about this clause.  Certainly, on their 
reading and initially on the committee’s reading the clause was very broad and applied to the whole bill.  We 
subsequently had some conversation with State Counsel as to whether our interpretation was correct.  There was 
some debate about the interpretation, but I think the conclusion the committee came to was that it was a lot 
clearer to delete this clause and deal later in the bill with specific instances in which a person could be detained 
and which rights might occur at that stage.  It is also worth adding to the comments of Hon George Cash about 
the observations of Professor Harding, the Inspector of Custodial Services, on the applications of standards for 
the detention of people that these standards are intended to apply to all forms of detention and custody.  I point 
out that the committee’s report states - 

3.26 Professor Harding suggested that the United Nations’ Body of Principles for the Protection of 
all persons under any form of Detention or Imprisonment could be attached to the Bill to 
protect detained people.  Amongst the instrument’s 39 principles, the following are extracted: 

I will read them from the Standing Committee on Legislation’s report at pages 9 and 10 - 

• Persons must be treated in a humane manner. 

• There is to be no derogation from any of the human rights of persons under detention or 
imprisonment. 

• Torture, cruel, inhuman or degrading treatment is prohibited. 

• Persons in detention are to be subject to treatment appropriate to their unconvicted status. 

• Persons are not to be kept in detention without being given an effective opportunity to be heard 
promptly by a judicial or other official. 

• Detained persons are entitled to communicate and consult with legal counsel. 
The report goes on - 

3.27 The Committee sought clarification from the SSO - 
That is the State Solicitor’s Office -  
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about the absence of express rights for detained people.  The SSO explained that a person 
detained under the Bill would “usually” first be arrested, thus giving rise to the rights listed in 
clauses 136 and 137.  The SSO advised of two other clauses in the Bill -  

These are the ones we will deal with later - 

which permit detention without prior arrest.  These are: 

• subclause 44(2)(g)(iii) which provides for a power to detain a person found at a place where a 
search warrant is being executed if the officer reasonably suspects it is necessary to do so in 
order to protect the safety of any person; and 

• subclause 65(2)(a) which provides a power to detain for a reasonable period in order to 
conduct a basic search or strip search of a person. 

3.28 The SSO said the person can be detained only for the purposes of the above searches and only 
for as long as is reasonably necessary.  The SSO argued that the period of detention is so short 
in these two circumstances that: 

there is no reasonable need for people detained without prior arrest to be provided 
with the rights afforded to people under arrest. 

3.29 The Committee is satisfied that the intention of clause 13 is to limit its effect to the two 
searches listed above but by being positioned at clause 13 in the Preliminary part of the Bill, 
has led both the Committee and other witnesses to a different interpretation.  In isolation, 
clause 13 can be read as depriving a person of their liberty in circumstances other than arrest, 
despite the SSO’s Summary Table, which justifies clause 13 as “necessary to give effect to and 
legitimate citizen arrest and detention powers”. 

We will deal with clauses 44 and 65 when they arise, but I emphasise on behalf of the Greens that we would be 
more than happy to see an amendment that attached the United Nations principles to this bill.  However, the 
committee did not choose to pursue that recommendation of Professor Harding, which I think is unfortunate.  
The suggestion from the committee was that that would have been beyond the terms of reference of the 
committee as it was not empowered to deal with the policy of the bill.  I think it is important to note that 
someone of Professor Harding’s standing made that submission to the committee on this Criminal Investigation 
Bill and that the Greens support that submission; that is, it is appropriate to attach to a bill such as this the United 
Nations principles on detention or imprisonment.  It is particularly important as this Parliament has dealt recently 
with a number of bills relating to the issues surrounding the detention of people, certainly the detention of people 
who have not been formally charged with an offence.  I think it is a very worrying trend in legislation - in this 
bill and in other bills dealt with in this place - that more and more provisions are being made for the police to be 
able to detain people without charge, which in the Greens (WA) view is a fundamental abrogation of people’s 
rights under United Nations principles. 

The DEPUTY CHAIRMAN (Hon Ken Travers):  Members, we are dealing with clause 13.  For members’ 
benefit, those wishing to support committee recommendation 1 need to vote no to the clause. 

Hon GEORGE CASH:  I have moved the deletion of lines 20 to 22, and I note that Hon Giz Watson, in the 
following amendment, proposes to do the same and then substitute certain words.  As a matter of procedure, if 
the committee agrees to my motion, will that prevent Hon Giz Watson from moving certain words?   

Hon Sue Ellery:  Doesn’t it then become a new clause? 

Hon GEORGE CASH:  Yes, it does.  That is why I suggest that it might be convenient for me to withdraw my 
amendment and allow Hon Giz Watson to move hers so that she still has the right to substitute certain words.  I 
raise this as a matter of procedure. 

The DEPUTY CHAIRMAN:  I do not think that anyone has formally moved anything yet, so the member does 
not need to withdraw his amendment.  I assume that those who wish to oppose the clause would vote against the 
clause when the question is put that the clause stand as printed.  That will effectively delete the clause.  
However, if Hon Giz Watson wishes to move to delete the clause and insert the new wording, I suggest that she 
formally move the amendment standing in her name, and I will then put the question to delete the words, and 
that the words to be inserted, be inserted.   

Hon SUE ELLERY:  If the government’s position is that it does not support the insertion of the words, then it 
would vote yes to delete the lines and no to insert the words. 

The DEPUTY CHAIRMAN:  That is correct. 

Hon GIZ WATSON:  I think that is appropriate; I thank the Deputy Chairman for his assistance.  I move - 
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Page 11, lines 20 to 22 - To delete the lines and insert instead -  

13. Protecting individual rights 
  Any person under an order, warrant, detention or other procedure related to this Act 

has to be given an opportunity to communicate, or attempt to communicate, with an 
Australian legal practitioner or advocate of the person’s choice and to do so in private 
if this is reasonably practicable. 

The reason for this amendment is to attempt to reflect some of the concerns raised by Professor Harding and to 
ensure that in all instances in which a person is under an order, warrant, detention or any procedure, the person is 
afforded those opportunities to communicate with a legal practitioner or an advocate.  I realise that there are 
specific provisions in later clauses that are similar to this.  The intention of moving this amendment at this point 
is to ensure that it applies universally across all aspects of the act.  This amendment seeks to balance an 
individual’s basic rights to communicate with a legal practitioner or advocate of his or her choice and, if it is 
reasonably practicable, that the communication take place in private.  This is a very fundamental right that any 
detained person should have.  If members were to stop somebody in the street and ask about this, most people 
would probably wrongly assume that this is a right that already exists.  The Greens (WA) seek the support of the 
committee for this amendment. 

Hon SUE ELLERY:  I ask Hon Giz Watson exactly who is covered by this amendment, and how it goes further 
than the rights that are set out in clauses 136 and 137, which deal with the rights of arrested people and arrested 
suspects.  I also ask why the honourable member thinks this amendment is needed with respect to clauses 44 and 
45, which are envisaged to deal with quite specific, short-term detainments.  The amendment appears to be quite 
broad, covering any order, warrant, detention or other procedure.  I ask the member for more clarification than 
she has given us, with particular reference to how the amendment goes beyond what is set out in clauses 136 
and 137. 

Hon GEORGE CASH:  The opposition will agree to delete clause 13 in its present form.  However, we have 
some concerns about the words that are proposed to be inserted.  For instance, if a person is under detention, it 
may be for a very limited time.  Notwithstanding the limited time, the words in this amendment indicate that the 
person would be required to be given an opportunity to communicate or attempt to communicate with an 
Australian legal practitioner or advocate of the person’s choice, and to do so in private if it were reasonably 
practicable.  I think I understand the good intentions of Hon Giz Watson, but given the wording of clauses 136 
and 137, which deal with the rights of arrested people, I think it may be more convenient to make some 
amendment to either clause 136 or 137 if it is necessary, rather than impose this very broad amendment, which is 
still in the preliminary area of the bill.  I know Hon Giz Watson will reply to the parliamentary secretary, but I 
thought it proper for the opposition to indicate that it has some concerns about the practicality of carrying out 
what would be required, especially with people in very short-term detention. 

Hon GIZ WATSON:  As a matter of clarification, did the parliamentary secretary ask whether the amendment 
added anything to clauses 136 and 137? 

Hon Sue Ellery:  Yes, and in particular, clause 136(3) goes to the reasonable opportunity to communicate with 
someone. 

Hon GIZ WATSON:  Clauses 136 and 137 deal with people who have actually been arrested.  I am talking 
about people who have been detained.  That is why this amendment is broader.  I hear what Hon George Cash is 
saying about those people detained subject to clauses 44 and 65.  I realise that those circumstances may possibly 
mean that a person is detained for only a very short time.  In the view of the Greens, it is not clear enough that it 
is necessarily a short time.  In fact, I believe there is an amendment that will seek to clarify that clause to make 
sure that the detention is no longer than is reasonably necessary.   

Certainly, as the clause stands at the moment unamended, one can hope that detaining somebody under 
clause 44 - which contains the powers to detain a person at a place where a search warrant is being executed if an 
officer suspects it is reasonably necessary to do so in order to protect the safety of any person - is only for a short 
period.  However, I can envisage that detention might not be for a short period.  It is detention for as long as is 
necessary to protect the safety of any person.  It might be argued that it should be half a day; it could certainly be 
longer than an hour or so.  The other point refers to a reasonable period in which to conduct a basic search or 
strip search of a person.  In such a case it is very important that a person detained under those circumstances 
have the opportunity to communicate with another person.  It will be a matter of where the safety parameters are 
set.  The Greens’ position will always be to default to ensuring that an individual has the right to communicate 
with a legal practitioner or an advocate of his choice.  The amendment includes the words “if this is reasonably 
practicable”.  An officer could argue that it was not reasonably practicable to provide that right, given that a 
person was detained for only a very short period.  We recognise that there needs to be a little bit of flexibility in 
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the provision.  Nevertheless, having it up-front in the same way as clause 13 - which we are seeking to delete - is 
placed in order to have operation for the whole act will ensure that it has a very strong priority. 

I respond to the parliamentary secretary by saying yes, we seek to provide the protection of individuals’ rights to 
not only people who are arrested, but also to people who are detained.  That is why this provision needs to be 
included. 

Hon SUE ELLERY:  The government will not support the insertion of the words.  When I asked questions 
earlier, I was trying to flag that we think the provision is far too broad.  The rights of arrested people are set out 
in clauses 136 and 137.  Only clauses 44 and 65 of the bill refer to detaining people.    It is envisaged that 
detention would be for short periods.  To have a provision that required communication before the powers of 
those two clauses were able to be carried out would have the effect of making them meaningless and ineffectual.  
The provisions of those clauses could not be carried out.  In some cases it may well be impractical.  For example, 
somebody may be stopped in his car because the police have a reasonable suspicion that he may be in possession 
of drugs.  If we allow such a person to communicate before the reasonable suspicion can be tested, the whole 
exercise may become ineffectual. 

The other point I make in a qualified sense is that even if the words of the amendment were changed around, it 
would not make much difference.  The amendment seems to me to make the phrase “reasonably practicable” 
apply only to the right of a person to communicate in private.  That is how I read the proposed clause and that is 
how my advisers read it. 

We believe that the amendment is too broad.  The government opposes the insertion of the words. 

Hon GIZ WATSON:  Is the parliamentary secretary suggesting that the protection of an individual’s rights 
should be less for somebody who is detained without charge than for somebody who is arrested on a charge? 

Hon SUE ELLERY:  I do not think it is as simple as saying that they have fewer rights.  It is about being 
practical in how we determine whether an arrest - which is a serious thing to do to somebody - should be 
proceeded with.  If we were to say that it is a requirement, then a person must be allowed to communicate with 
somebody.  That would drag out the time a person was detained before being arrested or otherwise.  I am not 
sure that it is as simple or as black and white as a person having fewer rights.  It is about what is practical.  It is 
about detaining a person to determine whether the very serious step of arresting that person is taken.  Under the 
provisions of this bill it is envisaged that that will take a reasonably short time.  It is being done for the very 
specific purposes and the prescriptions set out within the bill about how officers must conduct themselves and 
what must be done when a person is detained.  This is about what is practical, and understanding that this is one 
step before making a serious assessment about whether a person is to be arrested. 

Hon GIZ WATSON:  Can the parliamentary secretary advise me where in the bill it explicitly states that people 
will be detained for X period?  At the moment we have only an assertion that the two provisions are intended to 
provide for detention for a very short period.  Where does it state in the bill that such detention will be limited?  
We know that, unless it is prescribed in that way, all sorts of reasons can be given to detain a person a little 
longer.  It might be stated that it took several hours to find somebody to conduct a basic search or a strip search.  
There are all sorts of reasons that procedures can take longer.  Where does it state in the bill that the detention 
period is limited? 

Hon SUE ELLERY:  In respect of clause 44, it does not appear in the bill.  However, there is an amendment in 
my name that arises as a result of discussions with the committee along these lines.  It appears on the 
supplementary notice paper at 15/44 on page 4.  In respect of clause 65, there is already a provision at 
subclause (2)(a), which refers to “a reasonable period”.   

Hon GIZ WATSON:  My next question is about those persons who are detained for questioning.  There is 
provision for a six-hour period, then an additional six-hour period if a senior officer gives permission, and a 
further eight hours if a magistrate gives it.  What rights do those individuals have? 

Hon SUE ELLERY:  As I understand the question of the honourable member, she is asking where are the rights 
set out of those people who are arrested suspects, as defined in clause 138 of the bill.  They are set out in 
clauses 136 and 137.  For example, clause 137(1) states -  

In this section -  

“arrested suspect” means . . .  

Over the page, I refer to subclause (2)(c), for example, and other provisions are set out. 

Hon GEORGE CASH:  It seems to me that clause 140 is also an important clause in so much as it sets out the 
factors that are to be considered in determining a reasonable period of detention, but not forgetting that clause 
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140 relates to arrested people.  Hon Giz Watson has made it clear that the proposition that she is advancing is not 
necessarily in respect of arrested people, but is in respect of people who are in lawful custody.  Our problem has 
always been determining the rights of people in lawful custody, so to speak.  The parliamentary secretary has 
said on a number of occasions that the person would be in lawful custody for only a limited period.  However, 
the legislation does not say a limited period; it says a reasonable period.  The amendment is an improvement, and 
it is one of the things that the committee was working towards.  However, again I reiterate that the current form 
of the proposed amendment is too broad for the opposition to support it.  It has been indicated that clauses 44 
and 65 deal with people in detention, or detained persons.  If Hon Giz Watson believes that she can increase the 
individual rights of those detained people by making an amendment to those clauses, the opposition will be very 
happy to listen.  However, the words “Any person under an order, warrant, detention or other procedure” are 
very broad, in particular “other procedure”.  As has been indicated, the requirement that those persons be given 
the opportunity to communicate, or to attempt to communicate, with a legal practitioner, or those other persons 
whom Hon Giz Watson has mentioned, is an important proposition.  However, we believe that because of this 
amendment, someone could be detained for a longer period than necessary.  Nevertheless, I understand where 
Hon Giz Watson is coming from, and it is on a much broader plain; that is, anybody who is in custody should be 
entitled to certain rights. 

Progress reported and leave granted to sit again, pursuant to sessional orders. 
 


